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Introduction:  Patent Aggressors

● Operating Companies:  traditional plaintiffs

● Nonpracticing Entities (“NPEs”):  rising threat

● purchase and enforce patents

● do not practice the technology covered by the patent

● do not have any business other than patent litigation

● also known as “patent trolls”
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Introduction:  Problematic Software Patents

● Overbroad patents

● Noninventive patents

Reasons:

● too many applications, too little time for examination

● difficulty in finding software prior art

RESULT:  OPEN-SOURCE SOFTWARE CAN BE A TARGET!
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Cost of Patent Litigation (Monetary)

● Attorney Fees = $3M - $7M depending on amount at risk (per side)

● Actual Damages:  reasonable royalty to patentee or his lost profits

● Enhanced Damages:  3 times actual damages and other side's attorney 
fees, if infringement is willful

● Injunction:  no more shipment of infringing product!
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Mechanisms for Challenging Patent Validity

● Reexamination 

● Litigation
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Finding the Prior-Art Ammunition to Challenge 
Patent Validity

You can help fight the danger 

to open-source software from 

overbroad patents!
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Agenda

Patents and What They Look Like

Prior Art:  Definition and Explanation

Finding Prior Art

Open Invention Network

Linux Defender and Its Public Invitation to Help Challenge 
Patents of Interest to the Open-Source Community
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What Does a Patent Look Like?  Cover Page
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What Does a Patent Look Like?  Cover Page

Title

Patent # and Date

Inventors

Owner

Filing Date

Abstract
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What Does a Patent Look Like?  Figures
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What Does a Patent Look Like?  Figures
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What Does a Patent Look Like?  Specification
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What Does a Patent Look Like?  Specification

Related 
Applications

Background

Detailed 
Description
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What Does a Patent Look Like?  Claims
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What Does a Patent Look Like? Claims

1. A computer aided method of managing a credit application, the method comprising 
the steps of:
- receiving credit application data from a remote application entry and display device;
- selectively forwarding the credit application data to remote funding source terminal 
devices; 
- forwarding funding decision data from at least one of the remote funding source 
terminal devices to the remote application entry and display device; 
- wherein the selectively forwarding the credit application data step further comprises: 
- sending at least a portion of a credit application to more than one of said remote 
funding sources substantially at the same time;
- sending at least a portion of a credit application to more than one of said remote 
funding sources sequentially until a finding source returns a positive funding decision;
- sending at least a portion of a credit application to a first one of said remote funding 
sources, and then, after a predetermined time, sending to at least one other remote 
funding source, until one of the finding sources returns a positive funding decision or 
until all funding sources have been exhausted; or;
- sending the credit application from a first remote funding source to a second remote 
finding source if the first funding source declines to approve the credit application.
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Independent vs. Dependent Claims

A dependent claim refers to another claim and includes all

the limitations of that other claim plus additional limitations

An asymmetry exists: 
● an accused infringer must invalidate every asserted claim
● but a patent owner must only prove that one claim is infringed
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Requirements for a Patent:  The Statute

"Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful 
improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title."  

35 U.S.C. § 101
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Requirements for a Patent

Subject Matter

Clearly Described
And Enabled

New

Not Obvious

A Series of Hurdles
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Definition of Prior Art

- Prior - before the creation of the invention

- Public Information

- Patents
- Publications
- Conference Papers
- Manuals
- Products
- Etc.

- Teaches the invention as claimed
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One Year Grace Period for Filing in the U.S.

The best prior art is more than a year before the effective filing date 
on the cover page of the patent.
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Invalidity:  Anticipation

Anticipation = one reference that shows everything

Statute:

A person shall be entitled to a patent unless -

(a) the invention was known or used by others in this country, or patented 
or described in a printed publication in this or a foreign country, before 
the invention thereof by the applicant for patent, or

(b) the invention was patented or described in a printed publication in 
this or a foreign country or in public use or on sale in this country, more 
than one year prior to the date of the application for patent in the 
United States....

35 U.S.C. § 102
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Invalidity:  Obviousness

Obviousness = 
a combination of references that show everything

Need a motivation to combine the references:  
harder than anticipation!

Statute:

“A patent may not be obtained … [if] the subject matter as a whole 
would have been obvious at the time the invention was made to a 
person having ordinary skill in the art....”

35 U.S.C. § 103
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Preferred Prior Art

A single prior art reference that teaches all the elements of the
invention and that was made public more than one year before the creation 
of the invention.
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Tips On Searching For Prior Art

Read the patent (or patent application) to understand the invention

Review the claims for unique (inventive) elements; ask “Why did they 
get this patent?”

Examine the list of prior art cited on the face of the patent

Select search terms (words) that describe the inventive concept (get 
from dictionary, thesaurus, and previously-cited patents)

Remember:  a single prior art reference disclosing all the elements of a 
claim is better than a group of references that disclose all the 
elements of the claim.
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Where to Search For Prior Art

The best source of prior art is … you!!!

Your knowledge, experience, and network are the best places to begin 
searching.

Also look at:

●  History of the potentially-accused product.

●  History of the market, standards organizations, conferences, etc.
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Where to Search For Prior Art

For patents:

http://patft.uspto.gov/
http://www.google.com/patents
http://www.freepatentsonline.com
http://free.patentfetcher.com/Patent-Fetcher-Form.php
http://www.pat2pdf.org/

http://patft.uspto.gov/
http://www.google.com/patents
http://www.freepatentsonline.com/
http://free.patentfetcher.com/Patent-Fetcher-Form.php
http://www.pat2pdf.org/
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Where to Search For Prior Art

For publications and other prior art:

http://en.wikipedia.org/wiki/Main_Page
http://www.yahoo.com/
http://www.google.com/
http://www.peertopatent.org/main/education
http://www.acm.org
http://www.ieee.org
http://citeseerx.ist.psu.edu
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Enable

ProtectInfluence

The
Linux

Ecosystem

OIN Exists to Ensure that Patent Issues Do Not 
Impair the Linux Ecosystem’s Ability to Grow
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Summary of OIN’s Operational Activities  

•Open Invention Network – Industrial Firms Committed to 
Open Source and Linux and Engaged in 
Purchasing/Licensing of Patents & Parallel External Actions 
to Create a Patent “No Fly Zone” around Linux

• Patent Acquisitions (past and current inventions)
• Directed Invention (Universities, Individual Inventors, 
Acquired Patent-Centric SMEs)

• Patents
• Defensive Publications
•Patents w/Defensive Publications

• Royalty Free Licenses
• One on One Navigational Guidance to Those Under 
Threat
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Summary of OIN’s Operational Activities  - Linux Defenders

•Linux Defenders

• OS “Peer to Patent”

• OS “Post-Issue Peer to Patent”

• “Defensive Publications”

• “LinuxDefenders911”
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OIN and Partners Collaborate to Facilitate Market-Led Reform

Linux Defenders Overview

• OS Peer to Patent – Ensuring Prior Art Relevant to 
Current Patent Applications is Known so Poor Quality 
Applications can be Rejected

• OS Post-Issue Peer to Patent – Ensuring Prior Art 
Relevant to Previously Issued Patents is Identified and 
Poor Quality Patents Can be Invalidated

• Ensure that “Defensive Publications” are Produced and 
Available to Patent Examiners to Serve as Prior Art that 
Limits Future Marginal Quality Patenting in Linux and 
Ensures “Freedom of Action”
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• Linux Defenders is part of Global Market-Led Patent and IAM 
reform that has application in the new context of OSS Innovation 
across technologies 

•OSS/Linux  Community has a vehicle in defensive publications to 
codify what is known so that others do not later secure patents on 
these ideas

• The OSS/Linux Community must meet Legislative, Regulatory 
and Judicial Reform “half way” for true change to occur & ensure 
protection 

- Those interested in safeguarding Open Source and Linux need to 
act to ensure that ONLY high quality patent applications issue, 
ALL poor quality patent applications are rejected, and 
ALL poor quality patents that have already been issued are 
invalidated.

• Participation is increasingly becoming an obligation!  
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